
SANCTIONING IRAN: THE CASE OF A LATENT BLOWBACK FOR THE 

EUROPEAN UNION 

 

When actors in international affairs use sanctions as a tool in their foreign policy, they have to 

be prepared to respond to potential blowbacks. This raises a question about the nature of these 

responses. Yet, the literature is scarce when it comes to latent and not explicit blowbacks. 

Scholars have so far written about explicit sanctions blowbacks (e.g. Drezner 2015; Feaver 

and Lorber 2010), which can be defined as another way of saying that the sanctions sending 

nation reaps what it sows (Johnson 2004). As a concept, a blowback is most easily grasped in 

its straightforward manifestations – strategic (e.g. kinetic retaliation) or economic (e.g. loss of 

market shares). However, we argue there are also latent sanctions blowbacks, which are subtle 

and sometimes hidden, but not less important, since they influence norms, rights, rules, and 

procedures. 

 

Our research explains why the latent blowback occurs. Our case study not only provides an 

example of this notion, but it also points out to the lack of theory for dealing with this issue. 

Therefore, we adapt two different theories in explaining the causes of a response to such a 

phenomenon. We are aware that our inquiry is an ‘n=1’ study, where we use process tracing 

method (George and Bennet 2005). Thus, it would be unwise to generalize our findings. Still, 

the study has important benefits to the literature. Firstly, it has opened and pointed to a 

un(der)researched field. Secondly, it has revealed a very interesting case study, which other 

inquiries in International Relations, and other sciences – International Law, may benefit from. 

 

The paper starts with the introduction of the concept of a ‘latent blowback’, and presents an 

explanation for it – the theory of ‘lawfare’, i.e. a strategy of using or misusing law as a 

substitute for traditional military means to achieve an operational objective (Dunlap 2008). 

Secondly, we analyze a case of a ‘latent blowback’: Iran and Iranian subjects challenging the 

European Union’s (EU) sanctions with lawsuits on the basis of the sanctions’ 

disproportionality. Thirdly, we analyze the EU’s reaction to such a ‘latent blowback’, and 

argue it is rather inadequate. Namely, new Rules of Procedure (ROP) of the General Court of 

the Court of Justice of the European Union (CJEU) were adopted. They contain a 

controversial Article 105, which presents the possibility of submitting confidential 

information to the General Court, but not to the other parties in the process as well. Therefore, 

we argue that the EU’s reaction to this ‘latent blowback’ has been defective, since the 

aforementioned provision is at odds with the core values of the EU – the right to defense, the 



right to effective judicial protection and the right to a fair trial. Moreover, it negatively 

impacts previous transparency endeavors of the General Court. Lastly, we offer two 

explanations for such a deficient response: one, the notion of ‘bring the state back in’ – 

member states in the EU reasserting their power within the EU institutions, and two, by 

adapting Putnam’s (1988) ‘two level game’ into ‘two-level reaction’ – imposing sanctions and 

answering to all their retaliations needs to consider domestic and international or in our case 

European legal contexts. 

 

THE LATENT BLOWBACK 

 

There is a vast collection of literature on sanctions, which begun as a part of the analysis of 

power (e.g. Lasswell and Kaplan 1950; Dahl 1963). However, this literature was, and for the 

most part still is, focused on negative coercion and negative sanctions (Baldwin 1971). Yet, 

one can also speak of positive sanctions, which can be defined as actual or promised rewards 

to an actor; while negative sanctions are defined as actual or threatened punishments to an 

actor. Positive sanctions are actual or promised improvements in the actor’s value position 

relative to his baseline of expectations; whereas negative sanctions are actual or threatened 

deprivations relative to the same baseline (Baldwin 1971, 23‒4). The positive sanctions were 

later labeled as ‘carrots’ (e.g. Drezner 1999), and the negative sanctions were termed as 

‘sticks’. Consequently, a debate arose regarding what type of policy gives better results – 

‘carrots’ or ‘sticks’ (e.g. Greffenius and Gill 1992; Han 2001; Esman and Herring 2003)? 

 

Additional impetus to this debate came with the end of the Cold War and the rise of 

geoeconomy (Luttwak 1990). Namely, the economy became a new dimension and domain of 

warfare (Blackwill and Harris 2016). Furthermore, an optimistic take on the international 

relations (‘new world order’) combined with a greater role of ethics made the window of 

opportunity and justification for waging a kinetic war smaller (Fukuyama 1992; Grieco 1990; 

Kegley 1993; Nye 1988; Singer and Wildavsky 1993). Thus, the question arose, whether 

economic sanctions are useful and successful or not (Galtung 1967; Tsebelis 1990; Hufbauer, 

Schott, Elliott 1990; Rogers 1996; Pape 1997; Morgan and Schwebach 1997; Drury 1998 

Baldwin 1999/2000). Baldwin (1999/2000, 80‒1) points out to a paradox in the sanctions 

debate: policymakers continue to use sanctions with increasing frequency, while scholars 

continue to deny the utility of such tools of foreign policy. Furthermore, George and Simons 

(1994, 268) argue that distinguishing between the policymaker's choice of a strategy and the 

policy outcome of doing so is standard in the study of public policy. Thus, the ultimate 



success or failure of a given policy may be determined by several factors outside the policy 

maker's direct influence, or even that of his or her opponent. Therefore, the question of 

whether sanctions work may be separated, although it is also related to the question of 

whether the sanctions should be used (Baldwin 1999/2000). 

 

Moreover, another important concept arose in this debate over sanctions – targeted or smart 

sanctions (Cortright and Lopez 2002; Tostensen and Bull 2002; Drezner 2011). Smart 

sanctions modify the conventional sanctions tool by targeting the culpable political elites by 

means of arms embargoes, financial sanctions, and travel restrictions and by cushioning 

vulnerable groups (children, women, the infirm, and the elderly) by exempting specified 

commodities such as food and medical supplies from embargoes (Tostensen and Bull 2002). 

Thus, in order to avoid suffering of the civilians and the state as a whole, and to make the 

conflict more humane, where only the ‘evil elites’ of the state would suffer, an individual 

approach was developed (Van den Herik 2007; Hufbauer and Oegg 2000). However, the 

results of this type of sanctions are still also moot (Peksen 2009). In our case study, the EU 

also used such targeted sanctions against Iran. 

 

Nevertheless, the aforementioned extending domaines of warfare gave rise to another concept 

referred to as ‘lawfare’. It was first introduced in 2001 (Dunlap 2001), and was explained as 

the use of law as a weapon of war. However, the notion is far from being cultural specific 

only for Anglo-Saxon culture or broader Western culture. Also Chinese strategists talk about 

the international law warfare (Liang, and Xiangsui 2002). Thus, lawfare has essentially the 

same as logic as geoeconomy: the power politics extends, or, better, incorporates other 

dimensions as well – economic and legal. Moreover, these different statecraft means interact 

with one another. Namely, a kinetic attack may not be answered kinetically, but by using 

cyber weapons, or economic weapons, or legal weapons against the perpetrator. As such, 

contemporary statesmen have a pallet of options when it comes to foreign policy means of 

retaliation. 

 

The literature thus far has focused on domestic politics of the receiving sanctions state (e.g. 

Peksen 2016). The present paper deals with a foreign policy response to sanctions. Namely, 

the EU responded to the Iranian nuclear threat with economic sanctions, against which Iran 

retaliated using legal means. As such, our inquiry paints an additional picture that sanctions 

not only escalate the conflict (Hultman and Peksen 2016), but they also open the possibility of 

multiplication of the conflict’s levels. 



 

Since the economic sanctions imposed by the EU were built on the legal quicksand, Iran was 

given a golden opportunity to use lawfare measures. Iran could not use kinetic strikes, since 

there was no military attack on Iran, and its economic retribution would be irrelevant; 

therefore, lawfare became a sensible option for Iran. The successful annulment cases caused a 

situation in the EU, which we label as ‘latent sanction blowback’. An analogy with soft and 

hard power (Nye 1990) may be appropriate. Explicit blowbacks are immediate and 

straightforward – similar to hard power; whereas latent blowbacks are subtle and sedate – 

similar to soft power. 

 

Finding the adequate response to the latter is therefore more difficult, and something which 

we argue that the EU has failed to do.  

 

CASE STUDY: IRAN VS. THE EUROPEAN UNION 

 

One of the perhaps less known extremely devastating consequences of international sanctions 

against Iran – aimed to compel the Islamic republic to reassure the predominantly western 

countries that Iran is not seeking to develop nuclear weapons, nor it already possesses them – 

is the set of lawsuits initiated by some Iranian and other companies and individuals against 

their senders. Those subjects, receivers of the European Union’s (EU) nuclear related 

targeted
1
 sanctions against the Iranian nuclear program, have started legal procedures against 

the Council of the EU (Council), which formally adopted the sanctions, at the Court of Justice 

of the EU (CJEU) in order for the later to annul the imposed sanctions against them.  

 

Successful annulment cases – a latent blowback 

 

The paper introduces a new concept in literature: we label these successful annulment cases as 

a latent sanctions blowback. Why? These cases contributed to the EU’s response to this issue 

by adopting new ROP of the General Court of the CJEU, which entered into force on July 1 

2015. These rules include a controversial provision in Article 105, which presents the 

possibility of submitting confidential material or information to the General Court, which will 

not be revealed to other parties involved in the lawsuit at any time. Consequently, the 

provision is sparking a debate about Article 105’s influence on basic rights and principles 

                                                 
1
 Targeted sanctions focus on political and economic measures against leaders, policymakers, their supporters 

and specific sectors of the economy, while comprehensive sanctions target the state’s economy and inhabitants 

in general (Eriksson 2011; Biersteker, Eckert in Tourhino 2012).  



guaranteed by the European law, e.g. the right to defense, the right to a fair hearing and the 

right to a fair trial. Thus, we argue that Article 105 is a case of an inadequate response to a 

latent sanctions blowback. Article 105 does not directly affect the imposed nuclear related 

sanctions or annulment lawsuits, its fundamental meaning has so far not gained broad 

attention, and it is not even in force yet; however, we demonstrate that it negatively impacts 

previous transparency endeavors made by the General Court and shakes the very fundamental 

values of the European law. The paper explains the inadequacy of this answer to the latent 

sanctions blowback with the theory that we name ‘bring the state back in’, since the EU 

members and their political-security concerns clearly overrode well established norms by 

accepting this perilous initiative. 

 

In order to fully understand our claims, it is necessary to analyze the cases brought before the 

CJEU in relation to the restrictive measures (sanctions) adopted by the EU against Iranian and 

other subjects with the aim of preventing nuclear proliferation. They are complementary to 

the universal sanctions imposed by the United Nations (UN) Security Council (SC); the EU 

and its member states re obliged to implement all UN SC decisions, in accordance with 

Article 25 and Article 48 §2 of the Charter of the UN, and those decisions are made part of 

the EU’s secondary law by acts of EU institutions. However, the cases we analyze only 

concern EU’s multilateral sanctions which have been imposed autonomously, and add severe 

and painful measures for the Iranian banking, energy, shipping and other sectors. Together, 

the UN’s and EU’s sanctions regimes against Iran “constitute the most far-reaching sanctions 

package imposed by the EU” (Blockmans 2013, 626). 

 

As of early May 2016, we have identified 64 cases related to EU’s sanctions against the 

Iranian nuclear program brought before the CJEU between 25 June 2008 and 3 June 2015;
2
 

two of them are still in process and one is a preliminary ruling requested under Article 267 of 

the Treaty on the Functioning of the European Union (TFEU) by the Oberlandesgericht 

Düsseldorf
3
 (Germany). Unless explicitly stated otherwise, we do not further analyze this 

preliminary case in this paper. Table 1 (below) provides more detailed information about the 

                                                 
2
 However, this is not the total number of the cases with the same characteristics brought before the CJEU; there 

are other similar lawsuits challenging the EU’s restrictive measures against Iran with the aim of preventing 

nuclear proliferation that we have not included in our research due to the flaws of the CJEU’s search engine. 

Namely, we recently became aware of the existence of other similar cases by chance and only after the 

conclusion of our case study; entering the same criteria in the CJEU’s search engine did not result in the same 

results every time, and the search engine did not show all the results for the entered criteria.  
3
 The German court asked the CJEU to interpret Article 7 §3 and 7 §4 of Council Regulation (EC) No 423/2007 

of 19 April 2007 in connection to criminal proceedings brought against Mr Afrasiabi, Mr Sahabi and Mr Kessel, 

who are suspected of having infringed these provisions by having participated in the supply and installation in 

Iran of a ceramic sintering furnace coming from Germany. 



identified cases, while Chart 1 (below) shows more specifically the types of the 64 identified 

cases.  

 

Table 1 (below) provides clear and easy to scan information about: in the second column, the 

names of all 64 identified and analyzed relevant cases, where A means appeal; in the third 

column, assigned case numbers; in the fourth column, the date of application of the case (with 

joint cases, this is the date of the application of the first one); in the fifth column, the date of 

judgment (or in case No 45, date of order); and in the sixth column, the number of days 

between the application and judgment; in the seventh column, the interveners
4
 in support of 

the Council - the European Commission (EC), France (FR) and the United Kingdom of Great 

Britain and Northern Ireland (UK). The eighth column provides information about which 

court issued a judgment (and one order) in a specific case; GC stands for General Court, C for 

Court, while the number after the letters indicates the chamber of that court (unless otherwise 

specified). The ninth column (R) specifies what types of sanctions are relevant for the specific 

case and if there are any damages claimed from the Council; F stands for freezing of funds, A 

for admission restrictions, and D indicates if any damage is being claimed from the Council. 

The last, tenth column, indicates whether the case has been successful for the applicant or not; 

C means the applicant has been completely successful in their claims, P means the applicant 

has been partially successful, while D means the court has dismissed the case. 

                                                 
4
 At the CJEU, an intervener is a party who has an interest in the court case at hand, and obtains full participation 

rights before the CJEU. This right is open to EU member states, institutions, “bodies, offices and agencies of the 

Union and to any other person which can establish an interest in the result of a case submitted to the Court. 

Natural or legal persons shall not intervene in cases between Member States, between institutions of the Union 

or between Member States and institutions of the Union” (Article 40 §2 of the TFEU).  



Table 1: Identified cases 

No. Case name (A = appeal)

Case 

number

Date of

 application

Date of

judgment

Days 

waiting Intervener Court R S

1 Abdolnaser Hemmati vs Council T‑68/12 10.2.2012 4.6.2014 -845 / GC, 1 F, A P

2 Afrasiabi and others vs Council (Preliminary case) C‑72/11 18.2.2011 21.12.2011 -306 / C, 3 / /

3 Ali Sedghi & Ahmad Azizi vs Council T‑66/12 13.2.2012 4.6.2014 -842 / GC, 1 F, A C

4 Babak Zanjani vs Council T‑155/13 15.3.2013 3.7.2014 -475 / GC, 7 F P

5 Bank Kargoshaei and others vs Council T‑8/11 7.1.2011 16.9.2013 -983 EC GC, 4 F D

6 Bank Mellat vs Council T-496/10 7.9.2010 29.1.2013 -875 EC GC, 4 F C

7 Bank Mellat vs Council (A) (A to  T-496/10) T-160/13 15.3.2013 / / EC / / /

8 Bank Melli Iran vs Council  (A) (A to T-390/08) C‑548/09 P 23.12.2009 16.11.2011 -693 EC, FR, UK

C, Grand 

Chamber F D

9 Bank Melli Iran vs Council T‑390/08 18.9.2008 14.10.2009 -391 EC, FR, UK * F D

10 Bank Melli Iran vs Council

T‑35/10 and

T‑7/11 29.1.2010 6.9.2013 -1316 EC, FR, UK GC, 4 F D

11 Bank Refah Kargaran vs Council T‑24/11 19.1.2011 6.9.2013 -961 EC GC, 4 F P

12 Bank Saderat Iran vs Council T‑494/10. 7.10.2010 5.2.2013 -852 EC GC, 4 F P

13 Bank Saderat plc vs Council T‑495/10 7.10.2010 20.3.2013 -895 EC GC, 4 F P

14 Bank Tejarat vs Council T‑176/12 16.4.2012 22.1.2015 -1011 / GC, 1 F P

15 Bank of Industry and Mine vs Council T‑10/13 9.1.2013 29.4.2015 -840 / GC, 1 F D

16 Central Bank of Iran vs Council T‑262/12 12.6.2012 18.9.2014 -828 / GC, 1 F P

17 Central Bank of Iran vs Council T‑563/12 26.12.2012 25.3.2015 -819 / GC, 1 F D

18 Central Bank of Iran vs Council (A) (A to T-563/12) C‑266/15 P 3.6.2015 7.4.2016 -309 / C, 2 F D

19 CF Sharp Shipping Agencies Pte Ltd vs Council T‑53/12 12.2.2012 26.10.2012 -257 / GC, 4 F P

20 Council vs Bank Mellat (A) (A to T-496/10) C‑176/13 P 9.4.2013 18.2.2016 -1045 UK, EC C, 5 F D

21

Council vs Fulmen in Fereydoun Mahmoudian (A) 

(A to T‑439/10 and T‑440/10) C‑280/12 P 4.6.2012 28.11.2013 -542 EC, FR, UK C, 5 F D

22

Council vs Manufacturing Support & Procurement 

Kala Naft (A) (A to T‑509/10) C‑348/12 P 6.7.2012 28.11.2013 -510 EC C, 5 F C

23 Europäisch-Iranische Handelsbank vs Council T‑434/11 3.8.2011 6.9.2013 -765 UK, EC GC, 4 F P

24

Europäisch-Iranische Handelsbank vs Council (A) 

(A to T‑434/11) C-585/13 19.11.2013 5.3.2015 -471 UK, EC C, 5 F D

25 First Islamic Investment Bank Ltd vs Council T‑161/13 14.3.2013 22.9.2015 -922 / GC, 1 F P

26 Fulmen and Fereydoun Mahmoudian vs Council

T‑439/10

and T‑440/10 24.9.2010 21.3.2012 -544 EC GC, 4 F, D P

27 Good Luck Shipping LLC vs Council T‑57/12 9.2.2012 6.9.2013 -575 / GC, 4 F C

28 HK Intertrade Co. Ltd vs Council 

T‑159/13 

and T‑372/14 15.3.2013 26.11.2015 -986 / GC, 7 F D

29

HTTS Hanseatic Trade Trust & Shipping GmbH 

vs Council T‑562/10 16.12.2010 7.12.2011 -356 / GC, 4 F C

30 Iran Insurance Company vs Council T‑12/11 7.1.2011 6.9.2013 -973 EC GC, 4 F P

31 Iran Liquefied Natural Gas Co. vs Council T‑5/13 9.1.2013 18.9.2015 -982 / GC, 7 F C

32 Iranian Aluminium Co. (Iralco) vs Council T‑158/13 15.3.2013 15.9.2015 -914 / GC, 2 F C

33

Iranian Offshore Engineering & Construction Co.

vs Council T‑110/12 27.2.2012 6.9.2013 -557 / GC, 4 F C

34

Iranian Offshore Engineering & Construction Co. 

vs Council T‑95/14 7.2.2014 25.6.2015 -503 / GC, 7 F D

35 Iranian Oil Company UK Ltd (IOC-UK) vs Council T‑428/13 19.8.2013 18.9.2015 -760 UK GC, 7 F D

36

Islamic Republic of Iran Shipping Lines and 

others vs Council T‑489/10 8.10.2010 16.9.2013 -1074 EC, FR GC, 4 F C

37 Mahmoud Jannatian vs Council T‑328/14 13.5.2014 18.2.2016 -646 / GC, 4 F, A, D D ** 

38

Manufacturing Support & Procurement Kala 

Naft vs Council T-509/10 20.10.2010 25.4.2012 -553 EC GC, 4 F C

39 Melli Bank plc vs Council 

T‑246/08 

and T‑332/08 25.6.2008 9.7.2009 -379 EC, FR, UK * F D

40

Melli Bank plc vs Council (A) (A to T‑246/08 

and T‑332/08) C‑380/09 P 25.9.2009 13.3.2012 -900 EC, FR, UK

C, Grand 

Chamber F D



 

41 Melli Bank plc vs Council T‑492/10 7.10.2010 20.2.2013 -867 EC GC, 4 F D

42 Ministry of Energy of Iran vs Council T‑564/12 26.12.2012 8.9.2015 -986 / GC, 1 F D

43 Moallem Insurance Co. vs Council T‑182/13 28.3.2013 10.7.2014 -469 / GC, 7 F C

44 Nabipour and others vs Council T-58/12 9.2.2012 12.12.2013 -672 / GC, 4 F, A P

45

Naftiran Intertrade Co. (NICO) Sàrl vs Council 

(Order issued, no judgment) T-6/13 8.1.2013 20.1.2015 -742 / GC, 7 F

D 

***

46 Naftiran Intertrade Co. (NICO) Sàrl vs Council T‑371/14 26.5.2014 26.11.2015 -549 / GC, 7 F D

47

Naftiran Intertrade Co. (NICO) Sàrl vs Council 

(A) (A to T-6/13) C‑153/15 P 30.4.2015 10.12.2015 -224 / C, 7 F D

48 National Iranian Oil Company vs Council T‑578/12 27.12.2012 16.7.2014 -566 EC GC, 7 F D

49

National Iranian Oil Company vs Council (A) 

(A to T‑578/12) C‑440/14 P 23.9.2014 1.3.2016 -525 EC

C, Grand 

Chamber F D

50 National Iranian Tanker Company vs Council T‑565/12 27.12.2012 3.7.2014 -553 / GC, 7 F P

51

Ocean Capital Administration GmbH and others 

vs Council 

T‑420/11 

and T‑56/12 31.7.2011 22.1.2015 -1271 / GC, 1 F C

52

Oil Turbo Compressor Co. (Private Joint Stock) 

vs Council T‑63/12 13.2.2012 26.10.2012 -256 / GC, 4 F C

53 Persia International Bank plc vs Council T‑493/10 7.10.2010 6.9.2013 -1065 EC GC, 4 F P

54 Petro Suisse Intertrade Co. SA vs Council 

T‑156/13 

and T‑373/14 14.3.2013 18.9.2015 -918 / GC, 7 F D

55 Petropars Iran and others vs Council T-433/13 20.8.2013 5.5.2015 -623 / GC, 7 F P

56 Post Bank Iran vs Council T‑13/11 7.1.2011 6.9.2013 -973 EC GC, 4 F P

57 Qualitest FZE vs Council T‑421/11 6.8.2011 5.12.2012 -487 EC GC, 4 F C

58 Safa Nicu Sepahan Co. vs Council T‑384/11 22.7.2011 25.11.2014 -1222 / GC, 1 F, D P

59

Safa Nicu Sepahan Co. vs Council (A) 

(A to T‑384/11) C-45/15 4.2.2015 / / / / / /

60 Sharif University of Technology vs Council T‑181/13 29.3.2013 3.7.2014 -461 / GC, 7 F C

61 Sharif University of Technology vs Council T-52/15 4.2.2015 28.4.2016 -449 / GC, 7 F, D D

62 Sina Bank vs Council T‑15/11 6.1.2011 11.12.2012 -705 EC GC, 4 F P

63 Sina Bank vs Council T‑67/12 10.2.2012 4.6.2014 -845 / GC, 1 F P

64 Sorinet Commercial Trust Bankers vs Council T‑157/13 15.3.2013 3.7.2014 -475 / GC, 7 F C  

* The Court of First Instance of the European Communities (2
nd

 Chamber) 

** The applicant was delisted before the judgment  

*** The case was deemed inadmissible 

 

Chart 1: The 64 identified cases by type, number and percentage 

 

*n – cases at first instance 

 

As it results from Table 1 and Chart 1, 82% of the identified cases have been concluded at the 

first instance (two by the Court of First Instance of the European Communities and the other 



50 by the General Court), while 15% (10 cases) were concluded at the second instance (by the 

Court), and two appeals are still in process at the General Court. The data in Table 1 shows 

that the CJEU used on average 715 days to deliver a judgment or in one case order from the 

day of the application lodged at the Court Registry. 

 

Our analysis in Table 1 and Chart 2 (below) shows that only three entities were intervening in 

the analyzed cases, all in support of the Council: the EC, France and the UK. The EC 

intervened in total in 26 cases: in 17 cases on its own (in 8 cases involving an Iranian bank, in 

one involving a bank registered in the UK, in four involving an Iranian company involved in 

the energy sector, in one involving a company registered in Dubai, in one involving an Iranian 

insurance company, in one involving an Iranian businessman and company from the electrical 

sector, while one involved three Iranian banks and 5 companies), in one case with France (a 

case involving the Islamic Republic of Iran Shipping Lines and ten other Iranian shipping 

companies, four shipping companies registered in Malta, one in Germany, one in Singapore, 

and one in the UK), in six cases with the UK and France (three involving Bank Melli Iran and 

two Melli Bank plc, both being Iranian banks, and one involving an Iranian company and 

businessman from the electrical sector), and in three with the UK (two regarding Europäisch-

Iranische Handelsbank, registered in Germany, and one regarding the Iranian Bank Mellat). In 

addition, the UK intervened in one case on its own, in a case regarding a company active in 

the energy sector registered in the UK. 

 

Chart 2: Interveners in the 62 concluded cases by number and percentage 

 

* / means no intervener, while two cases still in process are not included in the chart 

EC – European Commission; FR – France  

 



As stated in Table 1 above, all applicants sued the Council in order to annul the EU’s 

sanctions imposing a freezing of their funds, while, in addition, four cases also include claims 

for annulment of admission restrictions against the applicants, and four cases include claims 

for a financial retribution of damages suffered because of the allegedly illegally imposed 

sanctions. Table 2 and 3 below highlight how successful the claims were at the first instance 

and in appeals (excluding the preliminary case and the two appeals still in process). 

 

Successful cases  

 

Table 2: Reasons and success – first instance  

 Success  

Reason for application Completely 

successful 

Dismissed Dismissed 

* 

Dismissed 

** 

Partially 

successful 

Total number of 

cases 

Freezing of funds 14*** 14  1 16 45 

Freezing of funds and 

Admission restriction 

1    2 3 

Freezing of funds, 

Admission restriction 

and Damages claim 

  1   1 

Freezing of funds and 

Damages claim 

 1   2 3 

Total number of cases 15 (29%) 15 (29%) 1 (2%) 1 (2%) 20 (38%) 52 (100%) 

* Applicant delisted before the judgment 

** Inadmissible case 

*** One case was later dismissed by the Court  

 

Table 3: Reasons and success – appeals 

 Success  

Reason for application Completely 

successful 

Dismissed Total number of cases 

Freezing of funds 1 8 9 

Total number of cases 1 (11%) 8 (89%) 9 (100%) 

 

As it results from the above tables, at the first instance, the applicants (sanctions receivers) 

were completely successful in 15 cases; this means that the Court upheld all their claims 

(regarding the annulment of the disputed sanctions, distribution of legal costs of the case, and 

in some cases other related claims) as a result of the Council’s infringement of European law 

when imposing the contested sanctions (which applicants’ basic rights or general legal 

principles were infringed by the Council is analyzed below in the paper). 17 cases have been 



dismissed entirely at the first instance; one (No. 45 in Table 1) was ruled manifestly 

inadmissible as the action was out of time (the time-limit for bringing proceedings to the court 

was not observed), in one case (No. 37 in Table 1), however, the applicant was delisted before 

the judgment in the case was issued, while in the other 15 cases the General Court and the 

Court of First Instance of the European Communities rejected all of the applicants’ claims and 

pleas against the Council. And finally, 20 cases were only partially successful for the 

applicants. It is worth specifying that among these 20 partially successful cases, in 3 cases 

(No. 12, 14 and 50 in Table 1), all of the applicants’ claims but the claim for the immediate 

effect of the annulment of the contested sanctions were not upheld by the General Court; in 

one case (No. 13 in Table 1), only the claim for the immediate effect of the annulment and the 

cost distribution of the legal procedures were not upheld by the General Court; in one case 

(No. 55 in Table 1), the General Court upheld the claims only for two of the four applicants 

and dismissed the claims for the other two applicants; in one case (No. 63 in Table 1), the 

General Court ruled it had no jurisdiction to hear the applicant’s claim for annulment of a 

specific article (Article 20 (1) (b) of Council Decision 2010/413); and in 2 cases (No. 58 and 

26 in Table 1), only the claim for damages was dismissed by the General Court. Table 4 

below, which is based on Table 1, gives more information about the applicants’ pleas the 

General Court upheld. 

 

The General Court, on the other hand, dismissed eight appeals (No. 8, 18, 20, 21, 24, 41, 47 

and 49 in Table 1) and upheld one (No. 22 in Table 1). The completely successful appeal, 

filed by the Council against the General Court’s judgment in case No. 38 in Table 1 (the 

applicant was Manufacturing Support & Procurement Kala Naft), means that the previously 

completely successful case for the applicant was set aside (dismissed); the Court – in 

agreement with the Council – ruled that the General Court erred in law in its previous 

judgment and rejected all of Manufacturing Support & Procurement Kala Naft’s original 

claims and pleas, dismissed the original case and ordered the applicant to pay all the costs of 

the legal procedures both at first and second instance. As for the other eight appeals, two more 

were filed by the Council and they were both unsuccessful – the previous judgments in favor 

of the applicants (Bank Mellat in case No. 6 and Fulmen and Fereydoun Mahmoudian in case 

No. 26 in Table 1) were confirmed. The remaining five appeals were filed by sanctions 

receivers whose cases were dismissed by the General Court at the first instance (No. 9, 17, 40, 

47 and 49 in Table 1) and one was filed by a sanctions receiver whose case was only partially 

successful at the first instance (No. 24 in Table 1). 

 



 

Table 4: Successful pleas at first instance – applicants’ rights and principles the Council 

violated – and pleas with no need for further examination  



No. Case name (A = appeal)

Case 

number S Successful pleas 

Pleas with no need for further 

examination

1 Abdolnaser Hemmati vs Council T‑68/12 P obligation to state reasons

1 rights of the defense 

2 right to effective judicial protection

3 error of assessment

4 right to property

5 principle of proportionality

3 Ali Sedghi & Ahmad Azizi vs Council T‑66/12 C error of assessment 

1 infringement of fundamental rights

2 freedom of movement

3 lack of competence

4 Babak Zanjani vs Council T‑155/13 P error of assessment

1 obligation to state reasons

2 rights of the defense

3 right to a fair hearing

4 right to effective judicial protection

5 defective assessment

6 Bank Mellat vs Council T-496/10 C

1 obligation to state reasons

2 rights of the defense 

3 right to effective judicial 

protection

4 error of assessment

1 right to property

2 principle of proportionality

11 Bank Refah Kargaran vs Council T‑24/11 P obligation to state reasons

1 infringement of Article 215 TFEU

2 rights of the defense 

3 right to effective judicial protection

4 error of law

5 error of assessment

6 principle of proportionality

7 right to respect for property

8 principle of equal treatment

12 Bank Saderat Iran vs Council T‑494/10. P

1 obligation to state reasons

2 rights of the defense

3 right to effective judicial 

protection

4 error of assessment

1 right to property

2 principle of proportionality

13 Bank Saderat plc vs Council T‑495/10 P

1 obligation to state reasons

2 rights of the defense

3 right to effective judicial 

protection /

14 Bank Tejarat vs Council T‑176/12 P

1 lack of a legal basis

2 error of assessment

1 fundamental rights and freedoms

2 principle of proportionality

3 applicable procedural requirements

16 Central Bank of Iran vs Council T‑262/12 P obligation to state reasons

1 error of assessment

2 rights of the defense

3 right to effective judicial protection

4 principle of proportionality

5 right to protection of property

6 respect for reputation

19 CF Sharp Shipping Agencies Pte Ltd vs Council T‑53/12 P obligation to state reasons

1 error of assessment

2 rights of the defense 

3 right to effective judical protection

23 Europäisch-Iranische Handelsbank vs Council T‑434/11 P error of assessment /

25 First Islamic Investment Bank Ltd vs Council T‑161/13 P

1 obligation to state reasons

2 rights of defense 

3 right to effective judicial 

protection /

26 Fulmen and Fereydoun Mahmoudian vs Council

T‑439/10

and 

T‑440/10 P error of assessment /

27 Good Luck Shipping LLC vs Council T‑57/12 C

1 absence of evidence

2 error of assessment

1 rights of the defense 

2 right to effective judicial protection

3 right to property

4 freedom to conduct business  



29

HTTS Hanseatic Trade Trust & Shipping GmbH 

vs Council T‑562/10 C obligation to state reasons 

1 rights of the defense 

2 right to be heard 

3 right to effective judicial protection

4 error of assessment

5 right to respect for property

6 principle of proportionality

30 Iran Insurance Company vs Council T‑12/11 P

1 error of assessment  

2 infringement of law 

1 rights of the defense

2 right to effective judicial protection

3 obligation to state reasons

4 infringement of law

5 principle of sound administration

6 principle of the protection of 

legitimate expectations

7 right to property

8 unlawfulness

9 principle of proportionality

10 principle of equality

11 principle of non-discrimination

12 error of assessment

13 misuse of power

14 lack of evidence

31 Iran Liquefied Natural Gas Co. vs Council T‑5/13 C error of assessment

1 right to be heard

2 obligation to notify

3 obligation to state reasons

4 rights of the defense 

5 right to effective judicial protection

6 principle of proportionality 

7 right to property

32 Iranian Aluminium Co. (Iralco) vs Council T‑158/13 C error of assessment

1 obligation to state reasons

2 rights of the defense 

3 right to access to the file

4 fundamental rights

5 right to protection of property and 

reputation

33

Iranian Offshore Engineering & Construction Co.

vs Council T‑110/12 C

UNAVAILABLE; the court 

considered it inappropriate 

to publish all paragraphs of 

the judgment

UNAVAILABLE; the court considered it 

inappropriate to publish all paragraphs 

of the judgment

36

Islamic Republic of Iran Shipping Lines and 

others vs Council T‑489/10 C error of assessment

1 rights of defense 

2 right to effective judicial protection

3 principle of proportionality

4 right to property

5 right to carry on an economic activity

6 unlawfulness 

38

Manufacturing Support & Procurement Kala 

Naft vs Council T-509/10 C

1 illegality - retroactive 

entry into force of Decision 

2010/413

2 obligation to state reason

3 error of assessment 

4 right to defense 

5 right to effective judical 

protection

6 error of law * not specified 

43 Moallem Insurance Co. vs Council T‑182/13 C error of assessment

1 obligation to state reasons

2 rights of the defense 

3 right to a fair hearing

4 illegality

5 principle of good administration

6 principle of protection of legitimate 

expectations

7 principle of equal treatment

8 principle of non-discrimination  



 

44 Nabipour and others vs Council T-58/12 P

1 error of assessment 

2 infringement of relevant 

legal criteria

1 rights of the defense

2 right to effective judicial protection

3 principle of proportionality

4 infringement of fundamental rights

5 right to property

6 freedom to pursue an economic or 

commercial activity

7 right to the protection of private and 

family life

8 right to protection of reputation

50 National Iranian Tanker Company vs Council T‑565/12 P error of assessment 

1 rights of the defense

2 right to effective judicial protection 

3 principle of proportionality

4 fundamental rights

5 right to the protection of property, 

business and reputation

51

Ocean Capital Administration GmbH and others 

vs Council 

T‑420/11 

and T‑56/12 C **

1 error of assessment

2 right to a fair hearing

3 right to effective judicial protection

4 obligation to provide sufficient 

reason 

5 principle of proportionality

52

Oil Turbo Compressor Co. (Private Joint Stock) 

vs Council T‑63/12 C error of assessment

1 right to a fair trial

2 right to effective judicial protection

3 principle of proportionality

4 obligation to state reasons 

5 right to be heard

53 Persia International Bank plc vs Council T‑493/10 P

1 obligation to state reasons

2 rights of the defense 

3 right to effective judicial 

protection

4 error of assessment 

1 error of assessment

2 principle of proportionality

3 right to property

4 right to engage in an economic 

activity

55 Petropars Iran and others vs Council T-433/13 P error of assessment /

56 Post Bank Iran vs Council T‑13/11 P

1 error of assessment

2 infringement of law

1 principle of sound administration

2 principle of the protection of 

legitimate expectations

3 right to property

4 unlawfulness

5 principle of proportionality

6 principle of equality

7 non‑discrimination

57 Qualitest FZE vs Council T‑421/11 C

1 obligation to state reasons

2 error of assessment rights of the defense

58 Safa Nicu Sepahan Co. vs Council T‑384/11 P

1 error of assessment

2  ‘abuse of power’ 

1 obligation to state reasons

2 rights of the defense

3 right to effective judicial protection 

60 Sharif University of Technology vs Council T‑181/13 C error of assessment 

1 rights of the defense

2 right to effective judicial protection

3 right to property

4 principle of proportionality

62 Sina Bank vs Council T‑15/11 P obligations to state reason

1 error of assessment

2 principle of equal treatment

3 respect for the rights of the defense

4 right to effective judicial protection

5 right to property

6 principle of proportionality

63 Sina Bank vs Council T‑67/12 P

rights of the defense (right 

to a prior hearing was 

infringed)

1 error of assessment

2 principle of equal treatment

3 right to effective judicial protection

4 obligation to state reasons

5 right to property

6 principle of proportionality

64 Sorinet Commercial Trust Bankers vs Council T‑157/13 C error of assessment

1 obligation to state reasons

2 rights of the defense 

3 right to a fair hearing 

4 right to effective judicial protection

5 insufficient  assessment   



* The Council’s appeal and a subsequent Court’s judgment dismissed the six pleas upheld by the General Court 

in case No. 38 

** The General Court’s judgment is based on a previous judgment (Islamic Republic of Iran Shipping Lines and 

others vs. Council T-489/10, No. 36 above) and the pleas in law are not specified 

The numbers in front of the pleas do not necessarily reflect the numbers of the pleas in the cases 

 

Table 4 above identifies the applicants’ pleas in law (which were put forward in support of 

their applications) upheld by the General Court; the General Court therefore confirmed that 

the Council illegally imposed the contested sanctions against the applicants and infringed 

basic rights and principles of the European law. Moreover, the General Court ruled in many 

cases (in 28 to be exact) that other pleas in law put forward by the applicants in support of 

their applications did not need to be further examined (see Table 4 above for which), as it 

followed from the already upheld pleas that the contested decisions must be annulled in so far 

as they concerned the applicants without there being any need to examine the parties’ other 

pleas and arguments. This basically means the upheld pleas - the Council’s breaches of basic 

applicants’ rights and principles – were grave enough, and consequently, there was no need to 

examine the rest for the contested sanctions to be annulled. However, it must be noted that it 

was not possible to determine the upheld, rejected and not examined pleas in law in case No. 

33 in the tables above, as the General Court considered it inappropriate to publish all 

paragraphs of the judgment – without giving a more detailed explanation why. Moreover, in 

case No. 51 in the tables above, the General Court does not specify which plea exactly it 

upheld. Furthermore, in case No. 38 in the tables above, the General Court did not specify 

which pleas in law do not need to be further examined. 

 

The applicants’ rights and principles violated by the Council according to the General Court:  

- error of assessment in imposing the contested sanctions: 24 times; 

- the obligation to state reasons for imposing the contested sanctions: 13 times;
5
 

- the rights of the defense: 7 times;
6
 

                                                 
5
 It is a basic principle of European law, written in, e.g., Article 296 §2 of the Treaty on the Functioning of the 

European Union (TFEU) and Article 41 §2 of the Charter of Fundamental Rights of the European Union 

(CFREU). According to the General Court (in Bank Saderat Iran vs. Council T-494/10, §47), “the purpose of 

the obligation to state the reasons for an act adversely affecting a person /…/ is, first, to provide the person 

concerned with sufficient information to make it possible to determine whether the measure is well founded or 

whether it is vitiated by an error which may permit its validity to be contested before the Courts of the European 

Union and, secondly, to enable the latter to review the lawfulness of that measure. The obligation to state reasons 

therefore constitutes an essential principle of European Union law which may be derogated from only for 

compelling reasons. The statement of reasons must therefore in principle be notified to the person concerned at 

the same time as the act adversely affecting him, for failure to state the reasons cannot be remedied by the fact 

that the person concerned learns the reasons for the act during the proceedings before the Courts of the European 

Union (see, to that effect, Case T-390/08 Bank Melli Iran v Council [2009] ECR II-3967, paragraph 80 and 

case-law cited).” 
6
 It is, among others, written in Article 48 §2 of the CFREU. The General Court (in Bank Saderat Iran vs. 

Council T-494/10, §50–51) specifies that “according to settled case-law, observance of the rights of the defense, 



- the right to effective judicial protection: 6 times;
7
 

- infringement of law: twice; 

- lack of legal basis to impose the contested sanctions: once; 

- absence of evidence for imposing the contested sanctions: once; 

- illegality – retroactive entry into force of a Council Decision: once; 

- error of law: once; 

- infringement of relevant legal criteria: once; 

- abuse of power: once.  

 

Why and when these violations occurred is clearly stated in each case; however, from the 

political point of view, one of the main reasons is probably the hurry in which the measures 

have been adopted, and due to this hurry the facts based on which the measures were adopted 

were (perhaps deliberately) not checked thoroughly. In many cases (e.g. in the case of Safa 

Nicu Sepahan Co., case No. 58 in the tables above), it was enough for one EU member state, 

mostly the UK and France, to suggest the listing of an entity;
8
 in addition, the pressure of the 

United States of America (USA) on EU member states, especially the UK, to adopt (more) 

restrictive measures against Iran and Iranian subjects also resulted in premature listings and a 

lack of fact-checking investigations before sanctioning (Bank Mellat vs. Council T-496/10, 

§98; Pawlak 2013; Portela 2015, 326). Some of the more obvious errors made by the Council, 

due to which the General Court ruled in favor of the applicants, were the following arguments 

submitted by the Council with no proof, based on which the sanctions were imposed: the 

Council argued that Bank Mellat and Bank Saderat were state-owned banks (they were major 

private owned Iranian banks); the Council argued that the company Fulmen was actively 

                                                                                                                                                         
especially the right to be heard, in all proceedings initiated against an entity which may lead to a measure 

adversely affecting that entity, is a fundamental principle of European Union law which must be guaranteed, 

even when there are no rules governing the procedure in question (Bank Melli Iran v Council, paragraph 47 

above, paragraph 91). The principle of respect for the rights of the defence requires, first, that the entity 

concerned must be informed of the evidence adduced against it to justify the measure adversely affecting it. 

Secondly, it must be afforded the opportunity effectively to make known its view on that evidence /…/.” 
7
 The General Court (in Bank Saderat Iran vs. Council T-494/10, §54) specifies that “the principle of effective 

judicial protection is a general principle of European Union law, stemming from the constitutional traditions 

common to the Member States, which has been enshrined in Articles 6 and 13 of the ECHR and in Article 47 of 

the /CFREU/. The effectiveness of judicial review means that the European Union authority in question is bound 

to disclose the grounds for a restrictive measure to the entity concerned, so far as possible, either when that 

measure is adopted or, at the very least, as swiftly as possible after that decision, in order to enable the entity 

concerned to exercise, within the periods prescribed, its right to bring an action. Observance of that obligation to 

disclose the grounds is necessary both to enable the persons to whom restrictive measures are addressed to 

defend their rights in the best possible conditions and to decide, with full knowledge of the relevant facts, 

whether there is any point in their applying to the Courts of the European Union, and also to put the latter fully in 

a position to carry out the review of the lawfulness of the measure in question which is the duty of those courts 

/…/.” 
8
 We experienced difficulties in finding more information about the process of listings; however, it seems that 

when a member state suggested a listing of an entity among sanctions receivers, the other member states simply 

confirmed the proposal without further investigating the matter.  



involved in nuclear buildings in Fordo (it was not proved); Qualitest FZE was active in 

gathering parts for the Iranian nuclear program (it was not proved); the Council wrongly 

assessed the ownership structure of Petropars Iran; the Council accused the Sharif University 

of Technology of helping other subjects evading sanctions (without proving it); the Council 

did not provide evidence that Good Luck Shipping LLC was acting on behalf of Islamic 

Republic of Iran Shipping Lines (IRISL); the Council did not prove that Ocean Capital 

Administration GmbH and 39 other companies were connected to IRISL; and so on. 

Moreover, the late and restricted (in substance) notifications of sanctions receivers by the 

Council and the Council’s reluctance to present evidence against the applicants must also be 

highlighted, as they are common to many cases.  

 

As already mentioned, in four cases, the demand for financial compensation for the suffered 

injustice has been made. The case of Fulmen and Fereydoun Mahmoudian vs. Council 

T-439/10 and T-440/10 (No. 26 in the tables above) was in general partially successful, but 

the application for recognition of the damage suffered by the applicants due to the sanctions 

adopted against them was rejected by the General Court due to a manifested lack of 

jurisdiction to hear it in §41 of the judgment; the court rejected the applicants’ second claim 

and fourth plea, which claimed financial and non-material damage suffered by the applicants 

due to the adoption of the contested measures. The cases of Mahmoud Jannatian vs. Council 

T-328/14 (No. 37 in the tables above) and Sharif University of Technology vs. Council T-

52/15 (No. 61 in the tables above) were dismissed by the General Court. In the first one, Mr. 

Jannatian claimed the General Court should “order the Council to pay compensation in the 

amount of EUR 40 000 for the damage incurred following the wrongful inclusion of his name 

in the lists, adding that that amount may be subject to review” (§17 of the judgment). The 

Court stated that “a claim seeking compensation for the damage allegedly suffered as a result 

of the adoption of an act relating to the CFSP falls outside the jurisdiction of the Court” (§31 

of the judgment), while, as much as the damage resulting from other restrictive measures are 

concerned, the General Court concluded that “the condition relating to actual damage” was 

not satisfied and that “the non-material damage suffered by the applicant is adequately 

compensated for by the finding that the restrictive measures taken against him were unlawful” 

(§66 of the judgment).
9
 Mr. Jannatian was delisted before the judgment anyway. In the second 

                                                 
9
 In this case, the General Court made two statements for the first time: that it had “no jurisdiction to rule on 

damage resulting from the travel ban, as opposed to the asset freeze, given that it was an act relating purely to 

EU foreign policy” (Lester 2016) and that the purpose of the listing criteria is “to protect the interests of the 

individuals concerned, by limiting the cases of application, extent or degree of the restrictive measures that may 

lawfully be imposed on those individuals” (Jannatiav vs. Council  T-328/14, §49). 



case, the Sharif University of Technology claimed the Council should pay a compensation to 

make good the damage to the applicant’s reputation caused by the contested acts. The General 

Court stated that, in accordance with settled case-law, in order for the EU “to incur non-

contractual liability under the second paragraph of Article 340 TFEU for unlawful conduct by 

its institutions, a number of conditions must be satisfied: the institution’s conduct must be 

unlawful, actual damage must have been suffered and there must be a causal link between the 

conduct complained of and the damage pleaded” (§120 of the judgment); if one of the 

conditions is not met, the claim for damages must, therefore, be completely dismissed. The 

General Court ruled that the applicant was not unlawfully listed (and sanctioned), which is 

why it rejected its claim for damages and the action in its entirety (§122 of the judgment).  

 

So far, the only applicant who has been awarded compensation by the CJEU due to the 

unlawfully imposed sanctions with the aim to restrain the Iranian nuclear program is Safa 

Nicu Sepahan Co. In the case of Safa Nicu Sepahan Co. vs. Council T-384/11 (No. 58 in the 

tables above), the applicant claimed a compensation of EUR 7,662,737.40 (EUR 2,000,000 

for non-material damage, while the rest of the sum for the material damage suffered), together 

with interest at the rate of 5% per annum from 1 January 2013 (§20 of the judgment). 

However, the General Court concluded that “the applicant should be awarded compensation 

of EUR 50 000 in respect of non-material damage and its claim for compensation in respect of 

material damage should be dismissed” (§149 of the judgment). The applicant filed an appeal 

to the judgment, which is still in process. However, this case sets a precedent in cases seeking 

compensation for damages at the CJEU, suffered due to unlawful restriction measures adopted 

against them, since it awarded it for the first time in a sanctions case. The court has annulled 

listings but declined to award damages under Article 340 of the TFEU, “either because the 

Court has not found the breach of EU law by the Council to be “sufficiently serious” (a 

precondition for damages) or because the applicant had not proved that its inclusion on an EU 

sanctions measure caused its loss” (Lester 2014a). Nevertheless, it remains unclear how the 

General Court determined the compensation sum, as the only provided grounds in the case 

setting the precedent was the principle ex aequo et bono (what is just and fair), quoted in §92 

of the judgment.  

 

Though for a different reason, another case deserves the readers’ attention, as it also sets a 

milestone of its own. It is the case of Central Bank of Iran vs. Council T-563/12 (No. 17 in 

the tables above). Although the case was dismissed, the General Court determined what the 

vague term ‘support to the Government of Iran’ means; in august 2012, this criteria was 



included by Council among the reasons for which an entity could be sanctioned by the EU, 

but until the §66 of the judgment in this specific case provided an explanation of its meaning, 

there was none available and the explanations could be rather arbitrary.  

 

Chart 3: Payment for the costs of the cases 

 

 

Chart 3 above presents the information who paid for the costs of the legal procedures of the 

parties involved in the cases (excluding the preliminary case and the two cases still in 

process). As it currently stands, the interveners were ordered to pay their own costs in all 

cases; bearing that in mind, the applicants were ordered to pay their costs and the Council’s 

costs in 23 cases and the Council was ordered to pay its costs and the applicants’ costs in 28 

cases (taking into consideration the Council’s successful appeal to the General Court’s 

judgment in case No. 22 in the above tables and the Court’s final judgment in the case), while 

the costs were shared in 7 cases (in different proportions) and the parties were ordered to pay 

their own costs in 3 cases. 

 

The General Court’s new Rules of Procedure  

 

Even though the majority of the above presented cases at the first instance might have been 

successful for the applicants on paper, the judgments did not necessarily mean the contested 

sanctions against the applicants were actually removed. We provide two reasons why below.  

 



Firstly, in accordance with Article 264 of the TFEU, if the case is founded, the CJEU indeed 

has to declare the act concerned to be void, but, however, the CJEU shall, “if it considers this 

necessary, state which of the effects of the act which it has declared void shall be considered 

as definitive.” This means that the General Court’s judgment in a case is not final unless 

otherwise stated, since even if the General Court annuls the contested restrictive measures, the 

effects of these measures are usually maintained as regards the applicant until the date of 

expiry of the period for bringing an appeal or, if an appeal is brought within that period, until 

the dismissal of the appeal. As stated in Article 56 §1 of the Statute of the CJEU, an “appeal 

may be brought before the Court of Justice, within two months of the notification of the 

decision appealed against, against final decisions of the General Court and decisions of that 

Court disposing of the substantive issues in part only or disposing of a procedural issue 

concerning a plea of lack of competence or inadmissibility.” Nevertheless, as stated in Article 

60 §2 of the same Statute, that is without prejudice “to the right of a party to apply to the 

Court of Justice, pursuant to Articles 278 and 279 of the /TFEU/ or Article 157 of the EAEC 

Treaty [The Treaty Establishing the European Atomic Energy Community], for the 

suspension of the effects of the regulation which has been declared void or for the prescription 

of any other interim measure.” Applicants in the identified cases claimed that the General 

Court should annul the contested decisions with an immediate effect in several cases, but the 

General Court was reluctant to do so (in cases No. 12, 13 and 14 in the tables above). In some 

cases, however, the General Court ruled it was no longer necessary to adjudicate on these 

claims because of previous developments, such as the cessation of legal effect of the contested 

measures (in cases No. 19 and 23 in the tables above), or previous de-listings of applicants; in 

case No. 3 in the tables above, the applicant was removed from the list of persons against 

which the contested restrictive measures were imposed even before the judgment annulling 

the contested decisions was issued.  

 

Alternatively, the successful applicant (receiver of sanctions) can apply for interim relief after 

the judgment annulling some or all contested sanctions in the first instance if an appeal is 

made, asking the president of the General Court to suspend the effects of the contested 

measures to the extent that they concern the applicant until, e.g., the Court has ruled on the 

main action in the appeal. The characteristics of such interim relief orders are specified in, 

e.g., the Order of the President of the General Court from 11 March 2013 in the case of 

Iranian Offshore Engineering & Construction Co. vs. Council T-110/12 R. In this Order the 

president in §19 specifies that  

 



in accordance with settled case-law, urgency must be assessed in relation to the need 

for an interim order in order to prevent serious and irreparable harm being caused to 

the party seeking the interim measure. It is not necessary for the imminence of the 

harm to be demonstrated with absolute certainty. It is sufficient to show that its 

occurrence is foreseeable with a sufficient degree of probability /…/ and to submit to 

the judge hearing the application for interim relief specific and precise particulars, 

substantiated by detailed documents illustrating its situation and enabling the judge to 

examine the precise effects which would probably follow if the measures sought were 

not granted. 

 

The president also specified that regarding financial damage, “according to settled case-law, 

damage of such a kind cannot, save in exceptional circumstances, be regarded as irreparable” 

(§20 of the same Order), and that “the interim measures sought will be [only] justified if it 

appears that, without those measures, the applicant would be in a position that could 

jeopardize its financial viability before final judgment is given in the main action or that its 

market share would be irremediably and substantially affected, regard being had, in particular, 

to the size of its business /…/” (§20 of the same Order). However, since further analyzing 

interim reliefs is not a concern of this paper, we conclude this aspect of the legal battles in 

annulment cases by saying that meeting the criteria for an interim relief is difficult, and that 

many of the applicants we identify above saw their application for interim relief being 

dismissed by the General Court (e.g. Fulmen, Qualitest FZE and Iranian Offshore Engineering 

& Construction Co.). 

 

And secondly, the favorable judgments of the General Court for the receivers of the EU’s 

restrictive measures against Iran and its nuclear program were not necessarily a victory, since 

many of the applicants who succeeded in their legal battles against the Council and who 

managed to demonstrate the EU’s autonomous sanctions against them were illegal, found 

themselves being re-listed shortly after the judgments. The Council reinstated the restrictive 

measures against them usually on a slightly changed ground. For example, in the partially 

successful case of Bank Tejarat vs. Council T-176/12 (No. 14 in the tables above) the General 

Court annulled all the contested measures (except with immediate effect, hence why the case 

is deemed partially successful) on the grounds that the Council adopted the restrictive 

measures against the applicant by a lack of legal basis and by error of assessment (§61 of the 

judgment), since, inter alia, the bank was not owned by the Iranian state. However, less than 

three months after the General Court’s judgment (on 21 January 2015), the Council relisted 



Bank Tejarat with Council Implementing Regulation (EU) 2015/549 of 7 April 2015 

implementing Regulation (EU) No 267/2012 concerning restrictive measures against Iran on 

the grounds that it supports the government of Iran and that it is partially owned by the state 

of Iran. Moreover, with the same Council Implementing Regulation, the Council also relisted 

Ocean Capital Administration GmbH and other 32 subjects on the grounds that they are 

owned and controlled by IRISL; their case T-420/11 & T-56/12 (No. 51 in the tables above) 

was completely successful at the General Court, which delivered its judgment in the case on 

the same day as in the previously mentioned case, on 21 January 2015. Among other 

applicants, who were previously successful at the General Court, but have been relisted 

among receivers of the EU’s autonomous restrictive measures against Iran and its nuclear 

program by the Council shortly after the General Court’s judgment in their favor, are also the 

Sharif University of Technology, Bank Mellat, IRISL and other companies which have 

previously won a legal battle against the Council at the General Court. With this type of 

damage control, or, if preferred, nullification of the sanctions receivers’ legal victories, the 

Council was deemed to pressure the Iranian government to reach a nuclear agreement with the 

parties involved in the longstanding negotiation process regarding the Iranian nuclear crisis.  

 

From the political point of view, the legal victories of the receivers of EU’s restrictive 

measures against Iran and its nuclear program were certainly troublesome for the Council; as 

Pawlak (2013) noted, “the concern among EU officials /was/ that if a few more knots /were/ 

untied, the entire sanctions netting could start to unravel,” which would have had a significant 

impact for the security in the Middle East and wider. Therefore, it is not surprising that 

anxiety over court rulings was mounting not only in Europe, but in Washington as well; 

David Cohen, the US Treasury Department’s Under Secretary for Terrorism and Financial 

Intelligence, said that it was “a real concern of ours that the EU is having difficulties 

sustaining some of its designations” (Pawlak 2013). On the other hand, the applicants’ 

representatives, especially Maya Lester and Sarosh Zaiwalla, praised the CJEU “for decisions 

they say amount to taking a stand against government abuse”; Mr. Zaiwalla admitted that it 

may be politically embarrassing for the EU, but “in terms of upholding the rule of law, what 

the European court has done is impressive and quite brave. It shows it to be a court upholding 

human rights ... which is not easy given how political Iranian sanctions are” (Pawlak 2013). 

 

At the same time, Pawlak (2013) quotes a European diplomat, speaking on condition of 

anonymity, who stated what the core problem for the Council was in upholding the sanctions 

against the applicants at the CJEU: the fact that there was “nothing in the current rules to 



enable us to consider sharing information without it becoming public.” As noted before, the 

Council was very reluctant to share some vital information about the cases with the applicants 

and the court, which stated its disapproval of this behavior on several occasions. As Mr. 

Zaiwalla said, in a specific case, the Council ignored the applicant’s requests for information 

for years (Pawlak 2013).  

 

Besides the importance for the parties involved, the identified cases have a much wider reach. 

The broader importance of the examined cases is reflected in the following: firstly, in their 

importance for other sanctions cases, and secondly, in their influence on the adoption of a 

controversial provision in the new ROP of the General Court.  

 

Many judgments examined in our case study – especially judgments in the cases of Iranian 

Offshore Engineering & Construction vs. Council T-110/12 (§16 and 54), of Bank Melli Iran 

vs. Council C-548/09 (§83 and 91), of Bank Melli Iran vs. Council T-35/10 & T-7/11 (§55), 

of Nabipour and others vs. Council T-58/12, Islamic Republic of Iran Shipping Lines and 

Others vs. Council T-489/10, etc. – are used as examples and references in other CJEU’s 

judgments not only in cases concerning EU’s sanctions against Iran and its nuclear program, 

but also in cases concerning restrictive measures adopted against, e.g., Syrian, Belarusian, 

Zimbabwean, Egyptian and other entities as a part of the EU’s Common foreign and security 

policy.
10

 The cases we examined above provide a reference for better and further explaining 

CJEU’s stance and the legal basis of the CJEU’s decisions; they mostly provide arguments for 

explaining the admissibility of the cases against the Council brought to the CJEU’s attention 

by foreign sanctioned entities seeking an annulment of relevant measures taken against them 

(ranging from confirming the CJEU’s stance towards a specific decision regarding effective 

judicial protection, notifications to sanctioned entities, providing evidence, admissibility of 

certain actions of the parties, sufficiency of the Council’s provided reason for sanctioning, 

verification of the evidence and information on which the assessment is based, etc.) and to 

corroborate the settled case-law on the topic. Moreover, in some cases, they are also used as a 

confirmation of the importance of the respect for fundamental rights, which are deemed as a 

condition of the lawfulness of the EU’s acts by the CJEU (Almamet GmbH Handel mit 

Spänen und Pulvern aus Metall vs. European Commission T-410/09, §39). Therefore, we can 
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 For example in the cases of Football Club ‘Dynamo-Minsk’ ZAO vs. Council T-275/12 regarding the EU’s 

restrictive measures against Belarus, of Tay Za vs. Council C-376/10 P regarding the EU’s restrictive measures 

against Myanmar, of Syrian Lebanese Commercial Bank SAL vs. Council T-174/12 and T-80/13 and of Fares 

Al-Chihabi vs. Council T-593/11 R regarding the EU’s restrictive measures against Syria, of Council vs. 

Nadiany Bamba C-417/11 P regarding the EU’s restrictive measures against Côte d’Ivoire, and many others.  



easily affirm the importance of some of these cases initiated by Iranian entities for the CJEU’s 

general doctrine. 

 

However, what is at the fore in our paper is the identified cases’ influence on the adoption of 

the General Court’s new ROP. The General Court suggested the new ROP should allow using 

classified evidence in annulment cases, which was opposed by many due to the fear that this 

novelty would seriously negatively affect the rule of law, justice, the right to a defense and 

basic rights and principles within the European law. Why? Because, according to this novelty, 

the party (or parties) not submitting it would have no access to the classified evidence 

presented to the General Court by the other party (or parties) in the case – similarly to some 

common practices used in US courts (Lester 2014b; The Economist 2015). The Council of 

Bars and Law Societies of Europe (2014, 10), which represents the bars and law societies of 

32 member countries and 13 further associate and observer countries, and through them more 

than 1 million European lawyers, clearly stated that the suggestion is not in accordance with 

the right to defense, the right to effective judicial protection and the right to a fair trial. So far, 

the General Court held that the rights of defense “and effective judicial review do not permit 

the Council of the EU to rely on reasons for including an individual on EU restrictive 

measures unless the Council discloses the reasons and evidence to the designated person / 

company” (Lester 2014b), even if such evidence was classified according to EU institutions 

or member states. Article 6 of the Convention for the Protection of Human Rights and 

Fundamental Freedoms (which is ratified by all EU member states), as interpreted by the 

European Court of Human Rights and the British House of Lords, “requires an ‘irreducible 

minimum’ level of disclosure; /entities/ must be given sufficient information to enable them to 

give effective instructions in order to refute allegations against them (even if the supporting 

evidence cannot be disclosed), even where it would be damaging to national security to 

disclose that irreducible minimum” (Lester 2014b). And the new draft did not include this 

‘irreducible minimum’. Several British prominent organizations even wrote to the president of 

the CJEU on 21 May 2013 suggesting that the CJEU should consult on this proposal, but he 

rejected public consultations and even any comment on the new rule several times before the 

new ROP were adopted. 

 



The new ROP have been proposed by the General Court and, with the consent of the Court 

and approval of the Council
11

 – more exactly, the General Affairs Council, which voted
12

 on 

the matter on 10 February 2015 – adopted by the same General Court on 4 March 2015. They 

came into force on 1 July 2015, but, so far, the contested Article 105 is still not in force
13

 as 

the conditions for it have not been yet met – in accordance with Article 227 §3 and 105 §11 of 

the ROP, Article 105 will come into force only once the General Court will determine by 

decision and publish “the security rules for protecting the information or material produced in 

accordance with paragraph 1 or paragraph 2” of Article 105 in the Official Journal of the EU. 

So far, that has not happened yet. Article 105 (available in Annex 1) introduces the most 

important consequence of annulment cases brought before the CJEU by EU’s restrictive 

measures receivers: it allows a main party to base its claims on certain information or material 

which it deems would harm the security of the EU or that of one or more of its members or 

the conduct of their international relations under special conditions; that party can produce 

that information or material by a separate document together with an application for 

confidential treatment, explaining the reasons to do so (Article 105 §1). If the General Court 

after examining the confidential evidence (during which the evidence is not available to the 

other main party) agrees that the presented confidential evidence is essential for the General 

Court to rule in the case, “it may, by way of derogation from Article 64 [of the same ROP] 

and confining itself to what is strictly necessary, base its judgment on such information or 

material. When assessing that information or material, the General Court shall take account of 

the fact that a main party has not been able to make his views on it known” (Article 105 §8). 

Therefore, not only the concerned party is, according to Article 105 §8, not entitled to defend 

itself from such confidential evidence, but it may never officially known based on what the 

General Court made its decision, since §9 of the same article says that the General Court 

“shall ensure that confidential matters contained in the information or material produced by a 

main party in accordance with paragraph 1 or 2 [of Article 105] which have not been 

communicated to the other main party are not disclosed in the order made pursuant to 

paragraph 6 [of Article 105] or in the decision which closes the proceedings.”
14
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 In accordance with Article 254 of the TFEU, both the Court and Council are involved in the review of the 

General Court’s ROP; both need to approve the amendments in order for them to become legally binding. This 

further means that the changes are subject to the political will of all EU member states.  
12

 Representatives of all EU member states except one voted in favor of the proposed rules; the UK 

representative abstained from voting due to concerns related to unintentional leaks of classified information and 

because the possibility to withdraw classified evidence beyond a certain point in the process was not foreseen in 

the new ROP (Lester 2015a).  
13

 At the moment, it is still unclear when it will come into force.   
14

 All articles relevant to the newly adopted changes concerning classified evidence were also rewritten 

accordingly (Article 38 of the ROP, concerning the access to the file in the case).     



Maya Lester (2015), who represented many successful sanctions receivers at the CJEU, 

believes the main advantages of Article 105 will consist in providing the ability for the EU 

institutions “to rely on national security sensitive material that previously was inadmissible,” 

but warns that the “rights of defense may be seriously impacted, given that the EU institutions 

will be able to rely on material that the Court takes into account but has not been seen by the 

designated parties.” She also thinks that it is hard to know how exactly Article 105 will 

influence the EU’s sanctions regime in terms of designing, adopting and implementing 

targeted sanctions, but also in terms of challenging these sanctions with annulment cases 

(Lester 2015); the EU might formulate its restrictive measures in a way that will become more 

difficult to challenge them. A top European expert on sanctions, law and EU’s foreign policy, 

who did not wish to be named (Anonymous interviewee 2015), said about a month after the 

new ROP came into force that once Article 105 comes into force, this “may result in a 

temporary stop of the annulments, until someone challenges the legality of the classification 

of certain information by the Council (or even the legality of the amendment of Article 105) 

on grounds of general EU law principles, including equality of arms and the rights of defense 

in the system of judicial protection offered by the EU.” According to that same expert, the 

“new jurisprudence might further refine the thin line between transparency, access to 

documents and secrecy in the name of public security.” In the cases concerning sanctions 

against Iran, in the light of the Joint Comprehensive Plan of Action (reached on 14 July 2015, 

adopted on 18 October 2015 and implemented on 16 January 2016), Article 105 comes too 

late to ‘save’ the Council from the embarrassment caused by successful annulment cases, 

since it will not have any effect on cases initiated before its entry into force; the Council lost 

some of the above identified cases at the CJEU since it did not want to use and therefore make 

known to the parties the confidential evidence based on which the applicants were designated, 

while after the entry into force of Article 105, this will most likely no longer be the case.  

 

It is clear that the annulment cases related to the EU’s autonomous sanctions against Iran and 

its nuclear program were not the only reason why the General Court suggested and adopted its 

new ROP with the Court’s and especially the Council’s support. The high profile Kadi cases
15
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 The analysis of the Kadi cases is beyond the scope of this paper; however, it is essential to mention that the 

Court dismissed an appeal by the European Commission, the UK and the Council to the General Court’s 

judgment on the matter. In one of the EU law’s cornerstones, especially from the point of view of the 

relationship between EU law and international law, the Court (case C-584/10 P, C-593/10 P and C-595/10 P) 

basically gave a greater importance to Mr Kadi’s legal rights than to UN SC sanctions introduced in the EU legal 

system. Mr. Kadi was removed from the EU’s sanctions list before the Court’s judgment on 18 July 2013, but, if 

he would not be, “as a result of this judgment, the EU and its member states would have been unable to 

implement the UN sanctions against him after this ruling” (Polak Petrič 2014, 118). More on the Kadi cases can 

be read in, e.g., Polak Petrič (2014), de Wet (2013) and Tzanakopoulos (2013).  



also (some say mainly) influenced the formulation and adoption of Article 105. David 

Lidington, British Minister of State for Europe and Member of Parliament, stated in 2015 that 

“/t/he court and member states wanted to have the new mechanism put into place because it 

would help in defending challenges against sanction listings which the whole of the Council 

felt were justified” (House of Lords 2015, 3), and that they “thought that having a closed 

material procedure was a useful step forward in enabling the Council to protect key sanctions 

listings in a fashion which the court would find acceptable,” but the UK’s abstention in the 

vote “was designed to make it clear that the mechanism did not contain all the safeguards that 

we had been seeking in order to manage expectations about our ability to use the mechanism” 

(House of Lords 2015, 4). He also said that “the measure on closed material procedures 

[Article 105] is a response by the Council and the court to the Kadi judgments and the risk 

that we might find ourselves in a situation where we had conflicting obligations under 

international law through UN Security Council sanctions and European law as judged in a 

specific case by the European Court of Justice” (House of Lords 2015, 5), stating that the new 

ROP were designed to “help to ensure the secrecy and confidentiality of that UN information” 

on which the UN SC sanctions are based, and that the “disclosure of that material in detail 

could lead to witness intimidation or damage international relations” (House of Lords 2015, 

10). However, he did also clarify that “Kadi is just the most high-profile of a number of legal 

challenges in both the United Kingdom and the European courts” (House of Lords 2015), 

which urged the EU member states, Council and CJEU to find a way to successfully uphold 

sanctions designations, which are an important tool of the EU’s foreign policy.  

 

Anyhow, it does seem paradoxically that these cases – the Kadi cases and the above identified 

cases – encouraged the General Court to propose and adopt the Article 105 of the new ROP, 

since the same court in many cases upheld the basic legal rights and principles of individuals 

and companies above the attempts of the Council to have the cases ruled as inadmissible, to 

base its defense on claims that the rights of defense do not belong to applicants who were 

companies,
16

 and, more importantly, based on evidence that the Council would not present to 

the opposed applicants – for which the General Court criticized the Council on many 

occasions.  
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 The Council, in many cases supported by the UK and the European Commission, tried to have the General 

Court rule that the rights of the defense do not apply in most of the above identified cases based on a judgment 

which was dismissed by the Court and against the settled case law, which states that the rights of the defense 

apply “in all proceedings initiated against an entity which may lead to a measure adversely affecting that entity,” 

which is “precisely the position where restrictive measures have been adopted against an entity” (Europäisch-

Iranische Handelsbank vs. Council T-434/11, §74).  



At the moment, there are some draft amendments to the ROP of the General Court in process 

of being adopted (last discussed on 15 April 2016 at the Council). The draft amendments 

concerned with Article 105 are intended to, firstly, “take account of the possibility of an 

appeal being brought before the Court of Justice against a decision of the General Court 

closing proceedings in which Article 105 has been applied, and, secondly, to permit the Court 

of Justice to exercise fully its powers as a court of appeal in the event that that decision is 

challenged” (Council of the European Union 2016a, 21). The draft amendment proposes that 

the confidential material and information used by the General Court in accordance with 

Article 105 of the current ROP of the General Court should not be returned to the party who 

submitted it as soon as the decision closing the proceedings is made, but only after the two 

months period in which an appeal to the General Court’s decision can be made – however, if a 

party appeals to the General Court’s decision, the draft amendment proposes that these 

confidential evidence should be made available to the Court “on the conditions laid down in 

the decision of the General Court, adopted pursuant to Article 105(11) of the Rules of 

Procedure of the General Court, determining the security rules for the protection of that 

information or material. The information or material in question would then be covered by the 

procedures specifically laid down by the Court of Justice” (Council of the European Union 

2016a, 21). In order for the Court to carry out a genuine review of the General Court’s 

decision, it is important that it has the same evidence available for its decision. And that is 

why there is also a draft amendment for the Court’s Rules of Procedure in process of being 

adopted. The draft amendment (Council of the European Union 2016b, 5) proposes to insert a 

new article, Article 190a, in the Court’s current ROP; in brief, this article would establish that 

the treatment (by the Court) of confidential information or material produced before the 

General should be in accordance with Article 105 of the General Court’s ROP. The draft 

amendment proposes that the Court should adopt the “security rules necessary for the 

protection of the information or material made available to the Court of Justice in such an 

appeal,” which “will obviously be identical to those laid down by the General Court” and 

whose adoption and publication “will enable full effect to be given to the provisions of the 

new Article 190a” (Council of the European Union 2016b, 4). 

 

EXPLAINING THE RESPONSE OF THE EUROPEAN UNION 

 

So why has the EU responded to these lost legal processes with the new ROP? We offer two 

theoretical explanations – adapting two existing theories within International Relations. 

However, we are also aware that as the concept of lawfare was created to explain new 



dimensions of conflict, the discipline of International Relations has to come up with a new 

cohesive and systemic theory (a 2-2 matrix) for a response to sanction blowbacks, which 

would encompass direct and latent retaliations. 

 

We propose two theories. We label the first theory as ‘bring the state back in’; it argues that 

the EU member states fear that they are losing control over the EU policies and are, therefore, 

creating a new set of rules, which increases their control and power. The second theory was 

named a ‘two level reaction’; it argues that the EU was faced with an external and internal 

game of implementing a policy. Since both levels are in interaction with one another, in order 

to secure victory on the international level, the EU had to abruptly react to the losses on the 

second (internal) level. 

 

In both instances, one can attribute sanctions’ inefficiency to their incompatibility with 

domestic norms. In explaining ‘bring the state back in’, it is the static national interest of 

member states which generated such an outcome; and in the ‘two level reaction’, the delicate 

situation is a result of poor implementation dynamic. As such, we offer both, a static and a 

dynamic theoretical explanation of the situation. 

 

Bring the state back in 

 

The state is the primary agency in international relations. As such, it was the focal point of the 

initial research. However, a critique arose in late 1960’ and 1970’ – what is the state? Its 

leaders, its bureaucracy, its civil society, or its people? These critiques dissected the state and 

analyzed sub-state and supra-state actors, their interaction, and came from all sides of the 

theoretical spectrum: realist (Allison 1971); institutionalist (March and Olson 1983); liberals 

(Keohane and Nye 1977); Marxism (Keck and Sikkink 1998); political economy (Rosecrance 

1986) and constructivism (Ruggie 1983).  

 

However, the state-centric approach backfired, arguing that omitting the state as an entity and 

a political player from the research and analysis consequently lacks historical and 

comparative leverage (Rueschemeyer, Evans, and Skocpol 1985). Furthermore, it was shown 

that states, as well, can cooperate under anarchy (Oye 1986), not only individuals and ‘lower-

tier’ agencies (NGOs and partial bureaucracies); and therefore, international organizations 

were not necessary a necessity for cooperation. 

 



In the EU context, the question of the state and its role is due to the structure of the EU being 

linked practically with every research question about the EU. The diverse answers to the 

question of who rules the EU – depending on the integration theory
17

 – could be reduced to a 

single answer when it comes to foreign policy. Namely, in foreign policy, the Council and the 

member states can be thought of as the principal agency (Debaere and Haesebrouck 2015), 

since the member states still poses the veto power when it comes to the Common foreign and 

security policy.  

 

Yet, things are a bit more complex, and although the main decisions are still made by the 

Council, the member states cannot micro manage all the foreign policy activities of the EU. 

Moreover, the number of actors, formal and informal, has increased tremendously in the last 

decade, and their influence, however marginal, cannot be overlooked in its summation 

(Jorgensen, Aarstad, Drieskens, Laatikainen, and Tonra 2015). As a high level European 

External Action Service (EEAS) official has told us – the member states could not keep up 

with the amount of activity (meetings, projects, implementation of Council decisions) in 

Brussels (Anonymous interviewee 2016). That is why when the EEAS was established the 

member states insisted that 1/3 of the employees of this institution need to come from their 

own ministries. Furthermore, it is a rather informal rule that this cadre is to be given more 

important positions with higher responsibilities and decision making power. The latter can be 

interpreted as a states’ response to a relative loss in foreign policy power. The states skewed 

the EU institutions in such a manner that they can still control its foreign policy.  

 

Our example is similar to the EEAS case. Namely, when the states saw that they are losing 

control over the rulings of the court, they have put forward the new ROP, which, through 

Article 105, could give them a sort of supervision over these rulings. This analysis was 

confirmed by another high level EEAS diplomat, who actually came from the 1/3 member 

states quota, saying that we have lost these cases because we could not present classified 

intelligence reports, this needed to be changed (Anonymous interviewee 2016b). Thus, the 

name – ‘bring the state back in’. The member states are caught between Scylla and Charybdis: 

on the one hand they push back on the unifying process of the EU policies, due to the fear of 

losing their sovereignty – judicial branch of the government; on the other hand, the EU only 

makes sense if the member states unite in their activities in their (international) affairs. This 

quandary is being deepened when it comes to the article 105 of the new ROP. One may say 
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 Neofunctionalism highlights function, group pressure, entrepreneurial leadership; international relations 

realism privileges state interests; and neo‐institutionalisms favor the influence of incentive structures, 

organizational processes, or norms (Wolfe 2011). 



that it is a logical answer by the sates – to put them back in the driving seat, but for what cost? 

We argue that such a response has a too high collateral damage for the EU as a project, and as 

such it is inadequate. 

 

Two-level reaction 

 

Since the dawn of Political Science an internal debate arose about the relations between 

Comparative Politics and International Relations; which was manifested in a domestic politics 

– international politics divide. This problem of different causal mechanisms was eloquently 

presented by Waltz in his book Man, the State, and War. His three images of analysis stirred 

the debate how they relate to one another (Singer 1961; Gourevitch 1978; Sterling-Folker 

1997; Zarakol 2013). This is where Putnam’s (1988) theory came into play. Putnam’s answer 

to the question whether the domestic politics influence international politics or vice-versa is: 

both. Namely, international politics influence domestic and domestic the international. 

Therefore, he argues that there is a two level game, where, on the first level, bargaining on the 

international level takes place to reach an agreement; and on the second level, another 

bargaining takes place within each state about the agreement and whether to ratify it or not. 

His theory was subsequently adopted and applied to several studies (Miller 1992; Mayer 

1992; Lehman and McCoy 1992; Schoppa 1993). 

 

Thus, our version of adaptation concerns not the negotiations, but implementation of a policy. 

In a nutshell, sanctions, as most of other policies in the international affairs, can only be 

implemented successfully, by paying attention not only to the domestic law, in our case the 

European law, but also to the international law. Otherwise, not only that the sanctions will be 

inefficient, but the states expose themselves for a ‘legal attack’ in the lawfare domain. As our 

paper has shown, the consequences of the latter can be dire. 

 

In our game, the first level is international, and the second level is European. As the lawsuits 

proved the sanctions to be disproportionate – analog to failing negotiations in Putnam’s theory 

– pressure was put in the second level (domestic or in our case the EU) to amend the system 

in order to deal with the new situation, what can be paralleled to the increase of the win-set in 

Putnam’s model. This compensation, we argue, is counterproductive for the EU. As in 

negotiations if the state leaders push other agencies too hard on the second level, this may 

solve the immediate ratification problem; yet, it will create tension, which will come back 

with vengeance in the next round and case of negotiations – dealing with a shadow of the 



future. In our case of adopting the new ROP and Article 105, it is very similar. The new ROP 

may solve the contemporary problem, but for what cost? Are the EU values and identity 

worth less than a few million Euros? Can one even put a price tag for such a thing in a time of 

great turmoil in the EU, when the whole project is being questioned and tested (euro crisis, 

migration crisis, Schengen crisis, threat of Brexit, Ukraine crisis, etc.)? We believe that this is 

not the case. Such a response does not take into consideration the shadow of the future. 

 

CONCLUSION 

 

The paper introduced the concept of ‘latent sanctions blowback’ and analyses an exemplar 

case study. We explain the occurrence of the latent blowback with the lawfare theory, where 

legal measures are used in power politics. Furthermore, the inquiry shows that dealing with 

such a latent blowback is more complex and difficult than with dealing with explicit 

retaliations. Namely, the EU counterproductively responded to the Iranian lawsuits wins – by 

adopting new ROP of the General Court with the controversial Article 105. The latter violates 

the right to defense, the right to effective judicial protection, and the right to a fair trial. The 

paper explains such a situation by adapting two theories, which we label ‘bring the state back 

in’ and ‘two level reaction’. 
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ANNEX 1 

 

Article 105 of the current Rules of Procedure of the General Court 

 

Treatment of information or material pertaining to the security of the Union or that of one or 

more of its Member States or to the conduct of their international relations 



 

1. Where, contrary to the adversarial principle set out in Article 64 under which all 

information and material must be fully communicated between the parties, a main party 

intends to base his claims on certain information or material but submits that its 

communication would harm the security of the Union or that of one or more of its Member 

States or the conduct of their international relations, he shall produce that information or 

material by a separate document. The information or material thus produced shall be 

accompanied by an application for confidential treatment thereof, setting out the overriding 

reasons which, to the extent strictly required by the exigencies of the situation, justify the 

confidentiality of that information or material being preserved and which militate against its 

communication to the other main party. The application for confidential treatment shall also 

be submitted by a separate document and shall not contain anything which is confidential. 

Where the information or material in respect of which confidential treatment is sought has 

been transmitted to the main party by one or more Member States, the overriding reasons put 

forward by the main party to justify the confidential treatment of that information or material 

may include those provided by the Member State(s) concerned. 

 

2. The production of information or material the confidential nature of which is based on the 

overriding reasons referred to in paragraph 1 may be requested by the General Court in the 

form of a measure of inquiry. Formal note shall be taken of any refusal. By way of derogation 

from Article 103, the procedural regime applicable to such information or material produced 

following a measure of inquiry shall be that of the present Article. 

 

3. While the information or material produced by a main party in accordance with paragraph 1 

or 2 is being examined as to its relevance to the General Court's ruling in the case and as to its 

confidential nature vis-à-vis the other main party, that information or material shall not be 

communicated to the other main party. 

 

4. Where the General Court decides, after the examination provided for in paragraph 3, that 

the information or material produced before it is relevant in order for it to rule in the case and 

is not confidential for the purposes of the proceedings before the General Court, it shall ask 

the party concerned to authorise the communication of that information or material to the 

other main party. If the first party objects to such communication within a period prescribed 

by the President, or fails to reply by the end of that period, that information or material shall 

not be taken into account in the determination of the case and shall be returned to that party. 



 

5. Where the General Court decides, after the examination provided for in paragraph 3, that 

certain information or material produced before it is relevant in order for it to rule in the case 

and is confidential vis-à-vis the other main party, it shall not communicate that information or 

material to that main party. It shall then weigh the requirements linked to the right to effective 

judicial protection, particularly observance of the adversarial principle, against the 

requirements flowing from the security of the Union or of one or more of its Member States 

or the conduct of their international relations. 

 

6. After weighing up the matters referred to in paragraph 5, the General Court shall make a 

reasoned order specifying the procedures to be adopted to accommodate the requirements 

referred to in paragraph 5, such as the production by the party concerned, for subsequent 

communication to the other main party, of a non-confidential version or a non-confidential 

summary of the information or material, containing the essential content thereof and enabling 

the other main party, to the greatest extent possible, to make its views known. 

 

7. The information or material that is confidential vis-à-vis the other main party may be 

withdrawn, wholly or in part, by the main party who produced it in accordance with paragraph 

1 or 2, within two weeks after service of the decision taken pursuant to paragraph 5. The 

information or material withdrawn shall not be taken into account in the determination of the 

case and shall be returned to the main party concerned. 

 

8. Where the General Court considers that information or material which, owing to its 

confidential nature, has not been communicated to the other main party in accordance with the 

procedures referred to in paragraph 6 is essential in order for it to rule in the case, it may, by 

way of derogation from Article 64 and confining itself to what is strictly necessary, base its 

judgment on such information or material. When assessing that information or material, the 

General Court shall take account of the fact that a main party has not been able to make his 

views on it known. 

 

9. The General Court shall ensure that confidential matters contained in the information or 

material produced by a main party in accordance with paragraph 1 or 2 which have not been 

communicated to the other main party are not disclosed in the order made pursuant to 

paragraph 6 or in the decision which closes the proceedings. 

 



10. The information or material referred to in paragraph 5 shall be returned to the party 

concerned as soon as the decision closing the proceedings before the General Court is 

adopted. 

 

11. The General Court shall determine, by decision, the security rules for protecting the 

information or material produced in accordance with paragraph 1 or paragraph 2, as the case 

may be. That decision shall be published in the Official Journal of the European Union. 

 

 

 


